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spite its participation in the Bretton Woods discussions in 1945.149 At that time,
the Soviet Union believed the ITO constituted an attempt by the United States
to place itself in a dominant position in international economics after the war.!>

Domestically, the economy of the Soviet Union was based on the command
system. The state owned all of the means of productions, such as the factories
and capital equipment.15! The Central Planning Committee, Gosplan, prepared
an economic agenda according to the broad policy goals of the political leader-
ship.1>2

The Soviet economy responded neither to the law of supply and demand,
nor to the need to seek profits.1>® This would often lead to shortages of com-
modities in demand, and a surplus of unwanted goods.!>* As these shortages sig-
nified a high-demand within the population, managers could produce low-quality
goods.1’3 Eager consumers with little choice would be forced to buy them.!36 In
essence, the Soviet economy was inefficient and did not encourage quality prod-
ucts.

Prices in the Soviet Union were often set irrationally, with little regard for
the cost of production.” The Soviet system aimed to provide for the basic
needs of its population.!® Food and other necessities were priced low, while
luxury items were more expensive.l>® Under this system, the prices of goods did

149. JAMES, supra note 146, at 60,

150. Id. at 49. At Bretton Woods, the U.S.S.R. desired recognition of its position as a world su-
perpower. Id. Voting in the organizations to be created at Bretton Woods was to be weighted. Id. at
48. Specifically, the U.S.S.R. sought a greater weight in voting in recognition of its military power. Id.
at 49.
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(1982).
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BAUMOL & BLINDER, supra note 151, at 796-97. At the bottom of this economic system stood the en-
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omy was immense. GREGORY, supra note 144, at 2. In total, there were thirty-eight state committees,
thirty-three union ministries, twenty-eight union-republic ministries, and over three hundred regional
ministries, all with a part to play in developing the Soviet economy. Id.
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from both the Communists and the Nationalists.3®® Originally, the government
submitted for the Duma’s consideration a list of approximately two hundred and
fifty subsoil plots.3! The Duma only approved seven. Of the seven PSAs ap-
proved, only two involved foreign participation.36?

This experience demonstrates the fundamental suspicion many Russians
have toward foreign investment. By approving of so few of these arrangements,
and by allowing for so little foreign participation, the Communists and the Na-
tionalists showed their reluctance to allow foreigners to profit from Russia’s
natural wealth3%* Instead of opening the door to greater foreign investment,
PSAs “fell prey to protectionist politicians, who argued for safeguards to prevent
foreigners cashing in on Russian resources while Russian firms were too poor to
do so themselves.”365

Foreign investors may currently receive protection of their rights through
Russian legislation.?% Many in Russia, however, have retained their suspicions
of foreigners. This may limit the amount of opportunities foreigners have in in-
vesting in Russia.

C. Intellectual Property

Through TRIP,?% the members of the WTO demonstrate a commitment to
the protection of intellectual property rights in foreign markets. Even when a
state passes legislation conforming to the TRIP requirements, accession may still
be blocked by inadequate enforcement. In this instance, the People’s Republic
of China presents a comparable case to that of Russia. China, while possessing
laws favorable to the protection of intellectual property, fails to provide ade-
quate enforcement of those rights.3%® This lack of enforcement is one reason be-
hind the problems China faces in attempting to accede to the WTQ.36

1. Chinese Enforcement of Intellectual Property Rights

China began the process of accession to GATT in 1986, and continues to
seek accession to the WTO. In order to become a full partner in the global
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1997, available in 1997 WL 7802231.
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trading system, China underwent massive changes to its legal structure of foreign
trade, including the revision of its laws protecting intellectual property.’”! By ac-
ceding to the World Intellectual Property Organization (“WIPO”) and such in-
ternational agreements as the Paris and Berne Conventions,?? China adopted
legal protections for intellectual property rights comparable to the West.3"

This nascent legal reform, however, was not sufficient for the United
States.? Due to the failure of China to enforce its intellectual property laws,
the United States labeled China a priority country.”® To avert a trade war,
China agreed to shut down twenty-nine factories producing illegal compact discs
(“CDs”).3% The agreement, however, remained unenforced for over a year.3”’
The United States again responded with a threat of trade sanctions. This threat
resulted in the Chinese again reaching an agreement with the United States
promising to enforce its intellectual property laws.378

Before China could be accepted into the WTO, it had to show that it could
enforce intellectual property rights. To have the laws in existence but without
enforcement meant that they were but a shell with no real force behind them.

2. Russian Enforcement of Intellectual Property Rights

Russia appears to be in a similar situation as China, as Russia also passed
legislation to protect intellectual property rights. Russia succeeded to the Soviet
Union’s international obligations.’” The Soviet Union ratified the Paris Con-
vention in 1965%% and the WIPO Convention in 1970.3! The Russian Federation
ratified the Berne Convention in 1995.38 TRIP requires WTO members to join
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L.J. INT'LL. & PRAC. 335, 342 (1995).
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376. Yeh, supra note 375, at 511.

377. Id.
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these same three conventions.?® Thus, Russia accepted the international obliga-
tions under the three conventions to which TRIP refers.

In addition, Russia’s domestic law provides for the protection of various
forms of intellectual property rights. These rights include the protection of copy-
rights,3¥ trademarks,3® and patents.*®® The written laws of the Russian Federa-
tion appear to meet the legal standards of the industrialized states.387

Russia appears to be deficient, however, in the area of enforcement.38® The
International Federation of the Phonographic Industry (“IFPI”) insisted that
Russia enforce its intellectual property laws before accession to the WTQ .38
The IFPI claimed that much of the music products bought into Russia were pi-
rated in Bulgaria® This caused the music industry to lose at least U.S. one
hundred million U.S. dollars annually.? Pirated CD-ROMs, music CDs, music
cassettes, and videos are readily available from Russian flea markets and street
vendors. 32

Part of the problem of enforcement lies in the underdeveloped Russian ju-
dicial system. Under Communist rule, the Soviet judicial system was incapable
of handling commercial disputes.3®> Russia responded by creating a separate ju-
dicial branch, dedicated to hearing commercial disputes, called the Arbitrazh
Courts.?®* The Arbitrazh Courts alone, however, have been insufficient to en-

383. See supra notes 88-103 and accompanying text for a discussion of the intellectual property
agreements states must join to become members of the WTO.
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TIMES, June 25, 1997, at 4, avaiable in LEXIS, News Library, Majpap File; Liliana Semerdjieva, Music
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LEXIS, News Library, Reueub File.
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eos. This flea market was located near the Fili Metro station in Moscow. Music CDs sold for an aver-
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Russian with whom the author spoke claimed that the film Independence Day was available on video
cassette in Russia on July 3, 1996, the day before its official release in theaters in the United States.
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1995, at 2, available in LEXIS, News Library, Rsblr File.
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force intellectual property rights.

The reasons for the failure are threefold. First, intellectual property rights
are relatively new to Russia.®®® This raises the question of the competence of
Russian judges to decide disputes involving intellectual property* “Most Rus-
sian judges lack the necessary training and experience . .." to adequately apply
intellectual property laws.3%7 The dramatic transformation of the Russian econ-
omy has put tremendous pressure on Russian judges. “These judges are ex-
pected not only to keep up with the mass of evolving commercial legislation in
Russia ... but also to reorient themselves from a socialist to a market econ-
omy.”®® As a result, most western firms consider the Russian legal system un-
predictable.3®

In addition, most Russians lack respect for the judicial profession. During
the Soviet era, judges were also notorious for instituting “telephone justice.”
Under this system, judges would hear disputes, and then wait for a call from the
Communist Party before deciding how to rule.*® Thus, Soviet judges acted
merely as cogs in the Communist machine. In addition, judges were notorious
for accepting bribes.#”! This history of corruption adds to western firms’ reluc-
tance to file intellectual property actions in Russian courts.*®2 This problem is
further compounded by the fact that, with few lawsuits, Russian judges have
fewer opportunities to develop the necessary knowledge to handle intellectual
property disputes.403

V. POLITICAL CONSIDERATIONS

Negotiations are frequently influenced not only by trade considerations, but
also by international politics. Political conflicts with member-states often im-
pede progress in reaching a protocol of accession. China, for example, experi-
enced some delay in its accession due to conflicts with the United States.*® Af-
ter China applied for WTO membership, the Tianamen Square incident

395. Solton, supra note 387, at 3.

396. Karen Halverson, Resolving Economic Disputes in Russia’s Market Economy, 18 MICH. J.
INT’LL. 59, 102 (1996).
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of the judges currently sitting on the bench in Moscow held the same position during the Soviet era.
Karen Halverson has noted that even those judges currently on the Arbitrazh Courts held the same
position in the Soviet Union. Halverson, supra note 396, at 102. During that time, the judges enforced
legislation antithetical to free market principles. As there was little turnover, this raises the suspicion
that Russian judges are not trained in the workings of law in a free market economy.
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available in 1997 WL-WSJ 2428376.
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combined with United States concern for Chinese protection of human rights,
impacted China’s opportunities for full membership in the WTQ.405

Taiwan’s application provides another example of delay due to political
considerations. Taiwan sought to accede to GATT in 1990.4% Taiwan, however,
is not considered a sovereign state under international law 47 Rather, both the
People’s Republic of China and the government of Taiwan consider the island to
be a province of China.#® In the beginning of the process, China bitterly op-
posed Taiwan’s accession.*”® Diplomats, however, have reached an understand-
ing that Taiwan will likely accede to the WTO, provided China joins the organi-
zation first.*10

Politics may indeed play a role in Russia’s accession to the WTO. Before
the Denver summit of the G-7 in 1997, Japan voiced its concerns over Russia’s
accession.!1  Japanese Prime Minister Ryutara Hashimoto noted that Russia
had not yet reached a Protocol of Accession.*1? Further, Japan maintained that
Russia needed to open its domestic market to greater foreign investment.*1?

While Hashimoto’s comments were economic in tone, there has been politi-
cal conflict between Japan and Russia’s predecessor, the Soviet Union, since the
end of the Second World War.#4 Toward the end of the war, the United States
persuaded the Soviet Union to enter the Pacific campaign against Japan.*15 The
Soviet Union took the opportunity to seize the Kurile Islands -from Japan.*1
Meanwhile, the United States brought the war with Japan to a quicker end by
dropping two atomic bombs on the country.*? Japan and the Soviet Union,
however, never signed a peace treaty after the Second World War 48 Japan in-
sisted that the Soviet Union return the Kurile Islands.*!® When the Soviet Union
collapsed, Japan continued to pursue the return of the islands from Russia.*?0
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Despite these Japanese demands, Russia refuses to surrender these islands to
Japan.**! As Russia has maintained possession of the islands, relations between
Japan and Russia have remained cool.

In 1997, Russian President Boris Yeltsin attempted to remedy the fragile
political situation that existed between Japan and Russia. Before the Siberian
summit, Yeltsin spoke with Hashimoto about improving Russo-Japanese rela-
tions.*2 Yeltsin agreed to help expand Japanese investment in Russia.*?? Ha-
shimoto, however, has always insisted on the return of the Kurile Islands.*?*
Several months earlier, at the Denver Summit of the G-7, Japan also insisted on
excluding Russia from G-7 meetings on financial and macro-economic mat-
ters.”25 Japan argued that Russia was not yet ready to join fully the international
financial system.“2 From this exchange, it is apparent that while Russia is
working on improving its relations with Japan, political differences still exist be-
tween the two countries.

Given that Japan is a member of the WTO, and that Japan boasts a robust
portion of the world economy, a political disagreement with Japan could be a
significant obstacle to Russia’s accession. Japan, however, is but one country in
the WTO. Accession requires only a two-thirds majority of the Ministerial Con-
ference.*?’” Should other economic powers, such as the United States and the
European Union, favor Russian accession, there may be enough political pres-
sure within the WTO to compel Russian accession.

While Japan may have political reasons for opposing Russia’s accession to
the WTO, the United States has a key interest in supporting the democratic and
economic transformations being implemented in Russia. For the United States,
the collapse of the Soviet Union at the end of the Cold War has meant an oppor-
tunity to pursue friendly relations with a former enemy. In June 1997, the
United States overcame Japanese resistance to a greater participation by Russia
in the G-7 summit in Denver.”?8 This was seen as a means to support the eco-
nomic and political reforms in Russia.*?

The Clinton administration has seen “the Yeltsin government as the best

ritories.” Id.

421. Id.

422, Id.

423. In a November 1997 summit in Siberia, President Yeltsin and Prime Minister Hashimoto
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approve Russia’s accession.

428. Denver Summit: Aiding the Transformation of an Enemy, STAR-TRIB. (Minneapolis-St.
Paul), June 24, 1997, at 10A.
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hope for Russian democratic and market reforms.”* During the 1996 Russian
presidential elections, the Clinton administration believed that the success of po-
litical and institutional reforms depended on the electoral success of Boris Yelt-
sin.**! This turned out to be a high risk strategy as Yeltsin’s health began to fail
him in late 1996.432 Critics speculated as to whether any other person in Russia
could succeed in pushing forward market reforms.*> American foreign policy
success hinges on maintaining Yeltsin in power. By supporting an early acces-
sion to the WTO for Russia, the Clinton Administration could bolster Yeltsin’s
prestige with the Russian people.

The Clinton Administration’s policy lies in jeopardy as Russia’s role as a
player on the international stage is in question. The collapse of the Soviet Union
has forced the Russian people to accept a state of diminished size, and the loss of
international influence.*** This has only intensified the fears of the Russian peo-
ple of Western dominance.** Since Napoleon, the Russian people have feared
an invasion of Western forces.*¥ Many Russians remember the Second World
War as the latest example of the fragility of Russia’s security against the West.*%

The expansion of NATO can be seen as a blow to Russian prestige and

430. Russian Bear Proves Summit Superstar, CHRISTIAN SCIENCE MONITOR, June 23,1997, at 7.
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leon, U.S. NEwS & WORLD REP., Mar. 24, 1997, at 42. This opposition to NATO expansion perme-
ated all ideologies and political affiliations in Russia. Id. Even President Yeltsin opposed the expan-
sion early in 1997. Id.

436. See, e.g., JOHN LAWRENCE, A HISTORY OF RUssIA 303 (6th ed. 1978) (arguing Stalin im-
posed heavy burden on Soviet people to build military strength after Second World War out of need
to feel safe by equaling power of any potential enemy),
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power on the international political stage. Widespread opposition to this expan-
sion by the Russian people could have been problematic for Yeltsin’s popularity
in Russia. As the Clinton administration needed the stability of the Yeltsin Ad-
ministration, it is conceivable that American foreign policy interests played a
large role in the G-7’s support for Russia’s early accession. By inviting Yeltsin to
play a large role in the Denver summit of the G-7, and extending WTO member-
ship to Russia, the Clinton Administration could be strengthening Yeltsin’s pres-
tige with the Russian people. Yeltsin can use these foreign policy victories to
demonstrate to the Russian people that Russia still plays a role as a great power
in international relations. Thus, politics may be playing a larger role in Russia’s
WTO application than economic considerations.

CONCLUSION

By late summer 1998, the value of the Russian ruble again began to plum-
met against the U.S. dollar.*® Inside Russia, the economic situation appeared so
bleak that rumors circulated about Yeltsin’s resignation.*® The economic crisis
of 1998 only served to underscore the fact that the euphoria that surrounded the
1997 G-7 meeting in Denver was premature. While the Russian economy ap-
peared to be in good shape in the summer of 1997, behind the facade lurked se-
rious problems with Russia’s economic philosophy and structure.*® These
problems inhibited the emergence of a true market economy. Consequently, a
push to hasten Russia’s accession to the WTO would also have been premature,
as Russia was not completely ready to join a club of nations committed to global
free trade.

Joining the WTO requires the relinquishment of a certain amount of sover-
eignty.*! States that become members must accept severe limits on their ability
to use their international trade policy to protect their domestic markets.*? Ac-
ceding to the WTO demands the lowering of tariff rates*? and the abolition of
import quotas.*** The legal structure and policy of sovereign states becomes the
subject of the WTO Ministerial Conference, which will require certain conces-
sions before allowing an applicant to accede.#* In addition, once a member, a
state may be required to further change its laws and policies should a WTO dis-

438. See supra note 128 for a discussion of the currency crisis to hit Russia in 1998.

439. Michael Wines, Defiantly, Yeltsin Vows to Finish Term, N.Y. TIMES, Aug, 29,1998, at A1l.

440. See supra section 111.D.4 for a discussion of the operation of Russian enterprises.

44). See supra notes 53-76 and accompanying text for a discussion of the requirements of WTO
members.

442. See supra notes 316-17 and accompanying text for a discussion of how WTO membership
would require restraints on Russia’s sovereignty.

443, See supra note 78 and accompanying text for a discussion of WTO’s demand for reduction
of tariffs.

444, See supra note 75 and accompanying text for a discussion of WT'O’s abolition of import quo-
tas.

445, See supra notes 203-52 and accompanying text for a discussion of the measures required of
former centrally planned economies before acceding to GATT.
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pute resolution panel find that such laws and policies violate WTO principles.*6
One state, standing alone, will be powerless to veto the dispute resolution panel,
and be forced to accept the panel’s findings as an international obligation.4’
This significantly hampers a state’s ability to choose whatever method of regula-
tion of its own foreign trade that conflict with the WTO.

Russia has shown its reluctance to relinquish its sovereignty over regulating
its own foreign trade.*® While negotiating with the EU, Russia has refused
merely to freeze, let alone lower, its tariffs.*? Russia has shown a willingness to
raise tariffs to discourage imports and encourage domestic production.*® Pro-
tections for foreign investors remain insecure and subject to the political winds
within Russia.*! Intellectual property rights, while protected by statutes, fail to
receive adequate enforcement.*? These factors all demonstrate Russia’s resis-
tance to conform its legal system to WTO standards.

Notwithstanding Russia’s problems with its international trade system,
President Clinton has pushed for hastened accession for Russia.*>® This push
appears to be motivated more by political considerations than by economic
ones.** This thwarts the creation of a rational and stable international trade sys-
tem founded on the removal of government interference with trade. As such,
the political factors should not overcome the economic ones in determining the
merits of Russian accession.

Russia has indeed accomplished much in decentralizing its economy. Indus-
tries, formerly owned by the state, now find themselves in private hands.*> The
Central Bank has shown greater discipline in extending subsidies to faltering
businesses. Russia, however, has only been pursuing these reforms since the end
of 1991. By contrast, it took more than ten years before Yugoslavia and Hun-
gary’s transformation satisfied the GATT member-states.*® For the WTO to
flourish, market forces must become entrenched in Russia. With Russia’s jour-
ney toward capitalism lying on unstable political grounds, the reforms that create
investment opportunity in Russia may become the victims of a greater hold on

446. See supra section I.B.5 for a discussion of the WTO dispute resolution system.

447. See supra notes 114-19 and accompanying text for a discussion of the changes made to the
dispute resolution system once the WTO entered into force.

448. See supra notes 318-20 and accompanying text for a discussion of Russia’s reluctance to
lower tariff levels.

449. See supra notes 328-32 and accompanying text for a discussion of Russia’s confrontation
with the EU in 1997.

450. See supra notes 333-34 and accompanying text for a discussion of Russia’s attempt to use
high tariffs to discourage imports and encourage foreign investment.

451. See suprasection IV.B.1 for a discussion of Russia’s treatment of foreign investors.

452. See supra section IV.C.2 for a discussion of Russia’s protection of intellectual property.

453. See supra section V. for a discussion of U.S. efforts supporting early Russian accession.

454. See supra section V. for a discussion of the political considerations behind Russia’s applica-
tion for accession to the WTO.

455. See supra notes 261-63 for a discussion of Russia’s privatization of its industries.

456. See supra sections III.A and III.B for a discussion of the decentralization required before
accession to GATT.
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the legislative process by the Russian Communist Party. Russia must demon-
strate a fuller commitment to the market economy before acceding to the WTO.

William J. Kovatch, Jr.



